North Carolina General Statutes

Chapter 160A. Cities and Towns.

Article 7. Administrative Offices.

Part 4. Personnel.

§ 160A-167. Defense of employees and officers; payment of judgments.
  (a) Upon request made by or in behalf of any member or former member of

the governing body of any authority, or any city, county, or authority

employee or officer, or former employee or officer, any soil and water

conservation supervisor or any local soil and water conservation

employee, whether the employee is a district or county employee, or any

member of a volunteer fire department or rescue squad which receives

public funds, any city, authority, county, soil and water conservation

district, or county alcoholic beverage control board may provide for the

defense of any civil or criminal action or proceeding brought against him

either in his official or in his individual capacity, or both, on account

of any act done or omission made, or any act allegedly done or omission

allegedly made, in the scope and course of his employment or duty as an

employee or officer of the city, authority, county or county alcoholic

beverage control board. The defense may be provided by the city,

authority, county or county alcoholic beverage control board by its own

counsel, or by employing other counsel, or by purchasing insurance which

requires that the insurer provide the defense. Providing for a defense

pursuant to this section is hereby declared to be for a public purpose,

and the expenditure of funds therefor is hereby declared to be a

necessary expense. Nothing in this section shall be deemed to require any

city, authority, county or county alcoholic beverage control board to

provide for the defense of any action or proceeding of any nature.

  (b) Any city council or board of county commissioners may appropriate

funds for the purpose of paying all or part of a claim made or any civil

judgment entered against any of its members or former members of the

governing body of any authority, or any city, county, or authority

employees or officers, or former employees or officers, or any soil and

water conservation supervisor or any local soil and water conservation

employee, whether the employee is a district or county employee, when

such claim is made or such judgment is rendered as damages on account of

any act done or omission made, or any act allegedly done or omission

allegedly made, in the scope and course of his employment or duty as a

member or former member of the governing body of any authority, or any

city, county, district, or authority employee or officer of the city,

authority, district, or county; provided, however, that nothing in this

section shall authorize any city, authority, district, or county to

appropriate funds for the purpose of paying any claim made or civil

judgment entered against any of its members or former members of the

governing body of any authority, or any city, county, district, or

authority employees or officers or former employees or officers if the

city council or board of county commissioners finds that such members or

former members of the governing body of any authority, or any city,

county, or authority employee or officer acted or failed to act because

of actual fraud, corruption or actual malice on his part. Any city,

authority, or county may purchase insurance coverage for payment of

claims or judgments pursuant to this section. Nothing in this section

shall be deemed to require any city, authority, or county to pay any

claim or judgment referred to herein, and the purchase of insurance

coverage for payment of any such claim or judgment shall not be deemed an

assumption of any liability not covered by such insurance contract, and

shall not be deemed an assumption of liability for payment of any claim

or judgment in excess of the limits of coverage in such insurance

contract.

  (c) Subsection (b) shall not authorize any city, authority, or county

to pay all or part of a claim made or civil judgment entered unless (1)

notice of the claim or litigation is given to the city council, authority

governing board, or board of county commissioners as the case may be

prior to the time that the claim is settled or civil judgment is entered,

and (2) the city council, authority governing board, or board of county

commissioners as the case may be shall have adopted, and made available

for public inspection, uniform standards under which claims made or civil

judgments entered against members or former members of the governing body

of any authority, or any city, county, or authority employees or

officers, or former employees or officers, shall be paid.

  (d) For the purposes of this section, "authority" means an authority

organized under Article 1 of Chapter 162A of the General Statutes, the

North Carolina Water and Sewer Authorities Act. "District" means a soil

and water conservation district organized under Chapter 139 of the

General Statutes.

(1967, c. 1093; 1971, c. 698, s. 1; 1973, c. 426, s. 23; c. 1450; 1977,

c. 307, s. 2; c. 834, s. 1; 1983, c. 525, ss. 1-4; 2001-300, s. 2.)
North Carolina General Statutes

Chapter 160A. Cities and Towns.

§ 160A-485. Waiver of immunity through insurance purchase.
  (a) Any city is authorized to waive its immunity from civil liability

in tort by the act of purchasing liability insurance. Participation in a

local government risk pool pursuant to Article 23 of General Statute

Chapter 58 shall be deemed to be the purchase of insurance for the

purposes of this section. Immunity shall be waived only to the extent that

the city is indemnified by the insurance contract from tort liability. No

formal action other than the purchase of liability insurance shall be

required to waive tort immunity, and no city shall be deemed to have

waived its tort immunity by any action other than the purchase of

liability insurance. If a city uses a funded reserve instead of

purchasing insurance against liability for wrongful death, negligence, or

intentional damage to personal property, or absolute liability for damage

to person or property caused by an act or omission of the city or any of

its officers, agents, or employees acting within the scope of their

authority and the course of their employment, the city council may adopt

a resolution that deems the creation of a funded reserve to be the same

as the purchase of insurance under this section. Adoption of such a

resolution waives the city's governmental immunity only to the extent

specified in the council's resolution, but in no event greater than funds

available in the funded reserve for the payment of claims.

  (b) An insurance contract purchased pursuant to this section may cover

such torts and such officials, employees, and agents of the city as the

governing board may determine. The city may purchase one or more

insurance contracts, each covering different torts or different

officials, employees, or agents of the city. An insurer who issues a

contract of insurance to a city pursuant to this section thereby waives

any defense based upon the governmental immunity of the city, and any

defense based upon lack of authority for the city to enter into the

contract. Each city is authorized to pay the lawful premiums for

insurance purchased pursuant to this section.

  (c) Any plaintiff may maintain a tort claim against a city insured

under this section in any court of competent jurisdiction. As to any such

claim, to the extent that the city is insured against such claim pursuant

to this section, governmental immunity shall be no defense. Except as

expressly provided herein, nothing in this section shall be construed to

deprive any city of any defense to any tort claim lodged against it, or

to restrict, limit, or otherwise affect any defense that the city may

have at common law or by virtue of any statute. Nothing in this section

shall relieve a plaintiff from any duty to give notice of his claim to

the city, or to commence his action within the applicable period of time

limited by statute. No judgment may be entered against a city in excess

of its insurance policy limits on any tort claim for which it would have

been immune but for the purchase of liability insurance pursuant to this

section. No judgment may be entered against a city on any tort claim for

which it would have been immune but for the purchase of liability

insurance pursuant to this section except a claim arising at a time when

the city is insured under an insurance contract purchased and issued

pursuant to this section. If, in the trial of any tort claim against a

city for which it would have been immune but for the purchase of

liability insurance pursuant to this section, a verdict is returned

awarding damages to the plaintiff in excess of the insurance limits, the

presiding judge shall reduce the award to the maximum policy limits before

entering judgment.

  (d) Except as otherwise provided in this section, tort claims against a

city shall be governed by the North Carolina Rules of Civil Procedure. No

document or exhibit which relates to or alleges facts as to the city's

insurance against liability shall be read, exhibited, or mentioned in the

presence of the trial jury in the trial of any claim brought pursuant to

this section, nor shall the plaintiff, his counsel, or anyone testifying

in his behalf directly or indirectly convey to the jury any inference

that the city's potential liability is covered by insurance. No judgment

may be entered against the city unless the plaintiff waives his right to

a jury trial on all issues of law or fact relating to insurance

coverage. All issues relating to insurance coverage shall be heard and

determined by the judge without resort to a jury. The jury shall be

absent during all motions, arguments, testimony, or announcement of

findings of fact or conclusions of law with respect to insurance

coverage. The city may waive its right to have issues concerning

insurance coverage determined by the judge without a jury, and may

request a jury trial on these issues.

  (e) Nothing in this section shall apply to any claim in tort against a

city for which the city is not immune from liability under the statutes

or common law of this State.

(1951, c. 1015, ss. 1-5; 1971, c. 698, s. 1; 1975, c. 723; 1985 (Reg.

Sess., 1986), c. 1027, s. 27; 2003-175, s. 1.)
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Chapter 153A. Counties.

§ 153A-435. Liability insurance; damage suits against a county involving
governmental functions.
  (a) A county may contract to insure itself and any of its officers,

agents, or employees against liability for wrongful death or negligent or

intentional damage to person or property or against absolute liability

for damage to person or property caused by an act or omission of the

county or of any of its officers, agents, or employees when acting within

the scope of their authority and the course of their employment. The

board of commissioners shall determine what liabilities and what

officers, agents, and employees shall be covered by any insurance

purchased pursuant to this subsection.

  Purchase of insurance pursuant to this subsection waives the county's

governmental immunity, to the extent of insurance coverage, for any act

or omission occurring in the exercise of a governmental function.

Participation in a local government risk pool pursuant to Article 23 of

General Statute Chapter 58 shall be deemed to be the purchase of

insurance for the purposes of this section. By entering into an insurance

contract with the county, an insurer waives any defense based upon the

governmental immunity of the county.

  If a county uses a funded reserve instead of purchasing insurance

against liability for wrongful death, negligence, or intentional damage

to personal property, or absolute liability for damage to person or

property caused by an act or omission of the county or any of its

officers, agents, or employees acting within the scope of their authority

and the course of their employment, the county board of commissioners may

adopt a resolution that deems the creation of a funded reserve to be the

same as the purchase of insurance under this section. Adoption of such a

resolution waives the county's governmental immunity only to the extent

specified in the board's resolution, but in no event greater than funds

available in the funded reserve for the payment of claims.

  (b) If a county has waived its governmental immunity pursuant to

subsection (a) of this section, any person, or if he dies, his personal

representative, sustaining damages as a result of an act or omission of

the county or any of its officers, agents, or employees, occurring in the

exercise of a governmental function, may sue the county for recovery of

damages. To the extent of the coverage of insurance purchased pursuant to

subsection (a) of this section, governmental immunity may not be a

defense to the action. Otherwise, however, the county has all defenses

available to private litigants in any action brought pursuant to this

section without restriction, limitation, or other effect, whether the

defense arises from common law or by virtue of a statute.

  Despite the purchase of insurance as authorized by subsection (a) of

this section, the liability of a county for acts or omissions occurring

in the exercise of governmental functions does not attach unless the

plaintiff waives the right to have all issues of law or fact relating to

insurance in the action determined by a jury. The judge shall hear and

determine these issues without resort to a jury, and the jury shall be

absent during any motion, argument, testimony, or announcement of

findings of fact or conclusions of law relating to these issues unless

the defendant requests a jury trial on them.

(1955, c. 911, s. 1; 1973, c. 822, s. 1; 1985 (Reg. Sess., 1986), c. 1027,

s. 27; 2003-175, s. 2.)
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§ 153A-97. Defense of officers, employees and others.
  A county may, pursuant to G.S. 160A-167, provide for the defense of:

  (1) Any county officer or employee, including the county board of

elections or any county election official.

  (2) Any member of a volunteer fire department or rescue squad which

receives public funds.

  (2a) Any soil and water conservation supervisor, and any local soil and

water conservation employee, whether the employee is a county employee or

an employee of a soil and water conservation district.

  (3) Any person or professional association who at the request of the

board of county commissioners provides medical or dental services to

inmates in the custody of the sheriff and is sued pursuant to

42 U.S.C. § 1983 with respect to the services.

(1957, c. 436; 1973, c. 822, s. 1; 1977, c. 307, s. 1; 1989, c. 733, s.

2; 2001-300, s. 1.)

